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I. . INTROJ)UCTION
'".~ ". ""_. ;" ..

..' {' :~. ~In t~is S~c<?ndReport and .order (i.Order"),. we provide fprther guidance ~n the
operation of the. local (rl:U1cbising process. To promote the federal goals of enhanced cable
competition and accelerated broadband development; we extend a number of the rules
promulgated in this docket's preceding Report and Order ("Fir.st Report and Ordef'i to
incumbents as well as new entrants. We also decline to preempt state or local customer service
laws that exceed the Conunission's standards. . . .

1 Implementation ofSection 621(a)(I) ofthe Cable Communications Policy Act of1984 as amended by the
Cable Television Consumer Protection and Competition Act of1992, Report and Order and Further Notice
ofProposed Rulemaking, 22 FCC Red 5101 (2006) ("First Report and Ordef').
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2. New competitors are entering markets for the delivery of services historically
offered by monopolists: traditional phone companies are entering the multichannel video market,
while traditional cable companies are competing in the telephony market.2 Ultimately, both types
of companies are projected to offer customers a "triple play" of voice, high-speed Internet access,
and video services over their respective networks. These entities also face competition from
other new providers of bundled services, including overbuilders and utility companies. We
believe this competition for the delivery of bundled services will benefit consumers by reducing
prices and improving the quality of service offerings. In the First Report and Order, we stated
our concerns that competitive applicants seeking to enter the video market faced unreasonable
regulatory obstacles, to the detriment of competition generally and cable subscribers in
particular.3

3. Specifically, in the First Report and Order, we adopted rules and provided
guidance to implement Section 621(a)(I) of the Communications Act of 1934, as amended (the
"Act'!), which prohibits franchising authorities from unreasonably refusing to award competitive
franchises for the provision of cable services.4 The record in the First Report and Order showed
that new entrants.eager to provide video service are often delayed, and in some cases derailed, by
the unreasonable demands made by local franchising authorities ("LFAs") during the franchising
process.s The First Report and Order found that these delays contravened the dual congressional
goals of enhancing cable competition and accelerating broadband deployment.6 As such, the
Commission found that the opeJ;'ation of,the local franchising process in many jurisdictions
constituted an unreasonable barrier to entry.'

·4. To eliminate unreasonable barriers to entry into the cable market, and to encQ~age

investment in broadband facilities, we found in the First Report and Order that: .(1) 'an LFA's
failure to issue a decision on a competitive appJication within ,the timeframes specified in the
order constitutes an unreasonable refusal to award a competitive franchise within the meaning of
Section 621(a)(1); (2) an LFA's refusal to grant a competitive franchis~ because .of an applicant's

2 Aecordi~g to Verizonpresueleases, FiOS is available to 3.1 million households (press Release, Verizon
. FiOS TV,Customers Hav~ a ~owerful New Way to Find and Enjoy Home Entertainment (July 17,2007»
and is subscribed to by 348,0.00 cust!?~ers (Press Release, Veri~on Reports Strong 1Q2007 Re~ult!1, .
Driven By Top-Line GFowth Acro~s Key Mark~\s (Apr. 30, 200'7». ~,T&r'had 13,00,0 Uversesubscribers
at the end.of the first quarter of 2007 and 51,000 by the end'of the second quarter of 2007. Press Release,
AT&T Delivers. Strong First Quarter: Merger Integration on Track; Advances in Wirx.less, Business and
Broadband Drive Results (Apr. 27, 2007); Press Release, AT&T Posts Strong Second-Quaiter Results Led
by Accelerated Wireless GroWth, Solid Regional Results and a Significant Improvement in Enterprise
Trerias (JQty 24;'20'67/).' Acc6rding to'the-Nationai CaDle and Telecommunications Association ("NCTA"),
the cabltdhau"Stry had.over l~cmillion·resideiltial cable telephony subscribers as of June 2007. National
Cable and'TeleconUnunicatiens Asse"ciafionStatistics,
http://ww.w:ncta,cemlC@ntentYiew..aspx?conteritld=54 (last vi~ited Sept. 14, 2007).

3' First Report. and Order, 22 FCC Rcd at 5103.

447 U.S.C. § 541(a)(I). /\

5 First Report and Order, 22 fCC Rcd at 5103.

6 [d. '

7 [d.
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unwillingness to agree to unreasonable build-out mandates consUtutes an unreasonable refusal to
award a competitive franchise within ,the meaning of Section 621(a)(1); (3) an LFA's refusal to
grant a competitive franchise because of an applicant's unwillingness to agree to a variety of
franchise fee requirements that are impermissible under Section 622 of the Act constitutes an
unreasonable refusal to award a competitive franchise within the meaning of Section 621(a)(1);'
(4) it would be an unreasonable refusal to award a competitive franchise if the LFA denied an
application based upon a new entrant's 'refusal to undertake certain obligations relating to public,
educational, and government channels ("PEG") and institutional networks ("I-Nets"); and (5) it is
unreasonable under Section 621(a)(1) for an LFA to refuse to grant a franchise based on issues
related to non-cable services or facilities.S

, 5.' Some of the Commission's findings in the First Report and Order relied, in part,
on statutory prOVIsions that do not dis~nguishbetween incumbent providers and new entrants;9
however" in light of the fact that the NPRM in this proceeding focused on competitive entrants,
the ,findings were made applicable only to new en~ants. At the same time that we adopted the
First RepQrt and Order, we therefore issued a Further Notice ofProposed Rulerriaking
("FNPRM") to provide interested parties with the opportunitlY to provide comment on which of
those findings should be made applicable to incumbent providers and how that should be done.

6. This FNPRM tentatively co~cbided that th~ findings in the First Report and Order
should apply to incumbent cable operators as they negotiate renewal of their existing agreements
with LEAs. 1O We noted that two of the statutory provisions that we discussed in the First Report
andDrder, Sections 611(a),and 622(a), do not 'distinguish between incumbents and new entrants
or franchises issued to jn~umbentsversus franaJUses issued to new eJ,ltrants.ll We sought '
conunent on that tentative conclusion, ,and,also on the Commission's authority to implement this
fmding. I2".We ~S9 sought comment on what effect, if any, the fmdings'in the First Report and
Order have on mostiavored na,tion,(''MFN'') clauses that may be included in existing,
franchisesP Finally, we asked about the Commission'sauthori~to preempt state or local
customer service laws that:exceed the Commission's standards. I , ~e e?Camined the statutory
language of Section ~32(cl)(2) and tentatively concluded that we can neither ,preempt state or local
customer service laws that exceed the Commission's standards, nor prevent LFAs and cable
op~rators from agreeing to more stringent standards.ls , ',' "

m. .' DISCUSSION

A. @Gumbe..t Treatment

SId."
9Id. at 5164. Other portions of the First Report and Order were based entirely on Section 621(a)(1).

10 First !?-eport andDrder, 22 FCC ~cd at.~165.

'l1 ld.

12 [d.

13 [d.

14'Id. at 5166.

IS Ii
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7. Based on the comments filed in response to this Order, we agree, as detailed
below, that many of the findings in the sections of the First Report and Order addressing
franchise fees, PEG and I-Net obligations, and non-cable related services and facilities should be
applicable to incumbent operators. We also conclude, however, that the findings in the First
Report and Order involving timing and build-out sQ,ould not be applicable to incumbent
operators. Accordingly, we extend the applicable findings from the First Report and Order to
incumbents as discussed below.

8. Time Limits. The "Time Limit for Franchise Negotiations" section of the First
Report and Order is not applicable to incumbents. Many commenters argue that this section of
the First Report and Order should not be applicable to incumbents. They point out that Section
626 of the Act, which ct>Dcems renewals, clearly delineates the process and timeline for renewal
negotiations.I6 We agree. The time limits established in ~e First Report and Order for
negotiating initial agreements cannot apply to incumbent renewals because those limits are not
consistent with the 36-month renewal procedure set foith in Section 626 of the ActP Moreover,
the underlying rationale for the time limits - that is, preventing UA!;easonable entry delays - is .
inapplicable to incumbents.I8 Although new entrants are barred from providing service until they
obtain a franchise, incumbents are able to continue providing service duririg renewal
negotiations:I9 Accordingly, the rationale for the time limits set forth in the First Report and
Order does not apply to the renewal context. .

9. Build·Out. The "Build-Out" section ofthe First Report and Order is·also liot
applicable to incumbents. Again, many commenters. argue that the findings 4I this section of the
First Report and'Order should not be'applicable to incumbents; In particular, they contend that
eliminating build-out requirements has no relevance for incumbents (and might prompt efforts to
shrink existing service area'S).20 We agree that tQe findings in the First Report and Order "
concerning build-out-should not apply to incumbents.. Our findings regarding'build-out
requirements were squijrely based 'on Section 621(a)(1) of the Act, a provision that plainly does
not apply.to incumbent providers. 'While we did-indicate in the First Report and Order that

,Section 621(a)(4)(A:) of the Act did nat limit our autharity to restrict unreasonable build-out
demands'made on:competitive applicants pursuant to- Section 621(a)(1), 0l:U' findings cle~ly were

16 Burnsvill€flEagan Telecommunications Commission et al Comments at 6; Fairfax County 'Comments at
7; Certain Florida Municipalities Comments at 2.

17 47 U.S.C. § 546. See also Anne Arundel County et al Comments at 3; BurnsvillelEagan
Telecommunications Commission et al Comments at 12, 16; Fairfax County Comments at 7; Greater Metro
Telecommunications Consortium et al Reply Comments at 7-8; League of Minnesota Cities et al
Comments at 5-6; NATOA et al Comments at 7-8, 13; New Jersey Division of Rate Counsel Comments at
5; Philad~lphia Comments at 3; Qwest Comments at 3.

18 First Report and' Order, 22 FCC Rcd at 5134.

19 BunisvillelEagan Telecommunications Commission et al COmlnents at 11; Huntsville Comments at 7;
League ofMinnesota Cities et al Comments at 7; Montgomery Comments at 7; New Jersey Board ofPublic
Utilities Comments at 7. '

20 Anne Arundel County et al Comments at 3; BurnsvillelEagan Telecommunications Commission et al
Comments at 12, 18; Fiber-to-the-Home Council Comments at 3; Greater Metro Telecommunications
Consertiuni et al ~eply Cominents at 7-8; League ofMinnesota Cities et al Comments at 5-8; NATOA et
al Reply Camments'at. 3; New' Jersey'Division of Rate Counsel Comments at 5; Philadelphia Comments at
3.

4
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not based on that provision. As we stated at the time, "Section 621(a)(4)(A) does not address the
central question here.,,21 We.also find there is no basis for applying the build-out rationale in the
First Report and Order to incumbents, because the underlying rationale - that build-out
requirements can serve as a barrier to new entrants - is inapplicable to incumbents.22 Incumbents .
by definition are not barred from entry, and allowing incumbents to retract the boundaries of their
own franchise areas may create disruptions that would hinder the statutory goal of broadband
deployment.23 Moreover, the First Report and Order discussed the differential impact of build-
out requirements on incumbents and new entrants,z4 .

10. Franchi~e Fee.s. The "Franchise Fees" section of ~he First Report and Order
applies equally to ~cumbents and new entrants. Most comrnenters agree that our fmdings
regarding franchise fees from the First Report and Order should apply to incumbents. In that
section of the First Report and Order, we determined that an LFA's refusal to grant a competitive
franchise because of an applic.ant's unwillingness to agree to a variety of franchise fee'
requirements, that m:e impermissible under Section 622 of the Act constitutes an unreasonable
refusal teaward a competitive franchise within the meaning of Section 621(a)(I).2S .Comrnenters
argue that Section 622 of the Act does not differentiate between new entrants and incumbents,
and that when Congress intended. to treat various providers differently, it was explicit when doing
SO.26 - NCTA argp.es that absent a Congressional mandate otherwise, the Commission has defmed
its role as establishing a u~iform franchising regime, and uniformity requires equal treatment.27

SClme LI:"As argue that the Co~ssionwas incorrect in its interpretation of Section 622, ~d it
, should not extend its interpretation.28 NATOA.states that incumbent~ have been renewing.
franchises for year/! with full knewledge of the Cable Act, and the FNRPM's proposal to extend
the franchise fee aspects of the F,irst Report and Order to incumbents is a solution in search of a
problem.29

. 1 11. We agFee that ourfmdings interpreting Section 62~,should apply equally.to
incumbent operators and new entrants. Section 622 does not distinguish betwe~n incumbent
providers and new entrants. As'a result, to the extent that a franchise-fee requirement is found to
boe impermissible under Section 622, that statutory interpretation applies to both incumbent 0

21 First Report 4nd Order, 22 FCC I,{cd at 5141. '0

22 First Report and: Order, 22FCC Rcd at 5142-45. Se~ also NATOA et al Comments at 14. See also
B1,IfDsviIleJ.Eagan TeleCOmn:i,l.micationsCommissioD et al at 18; Comments at 12 League ofMinnesota .
cities ettiZ'Comments at 8. '1Jut~eeKnology Comments at 8,10.

23 Section '706 oithe Tel~coDununi~~tions'Act of i996, 47 U.S.C. § 157 nt.. . .

24 First Report and Order, 22 FCC Rcd at 5143.

2S [d. at 5144-5151.

26 Charter Comments at 9; Comcast Comments at 3; NCTA Comments at 15; RCN Reply Comments at 3;
WideOpenWest Comments at 6.

27 NCTA Coriunents' at 15-16:

28 League.ofMinnespta Cities Comments at 9; Texas Coalition of Cities for Utility Is!!ues Comments at 7
10. Despite this assei:tiont'ni,) parties filed a 'petition for reconsideratidn of the First Report and Order.

29 NATOA Comments at 12.

5
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operators and new entrants.30 The relevant fmdings from the First Report and Order that apply to
incumbent providers include the following: (1) our clarification that a cable operator is not
required to pay cable franchise fees on revenues from non-cable services;31 (2) our fmding that
the term "incidental" in Section 622(g)(2)(D) should be limited to the list of incidentals in the
statutory provision, as well as other minor expenses. and that certain fees32 are not to be regarded
as "incidental" and therefore must count toward the 5 percent franchise fee cap;33 (3) our
clarification that any municipal projects requested by LFAs unrelated to the provision of cable
services that do not fall within the exempted categories in Section' 622(g)(2) are subject to the
statutory 5 percent franchise fee cap;34 and (4) our fmding that payments made to support the
.operation of PEG access facilities are considered franchise fees and are subject to the 5 percent
cap. unless they are capital costs. which are excluded from franchise fees under Section
622(g)(2)(C).35

12.' PEGR-Nets. Much of the "PEGII-Nets" section of the First Report and Order
applies equally to inoumbents and new entrants. Many commenters argue that our findings
regarding PEG and I-Net issues from the First Report and Order should apply equally t()
incumbents because the statutory provisions discussed do not distinguish among differing
providers.36 LFAs, on the other hand, argue that the findings regarding PEG and I-Nets should not
be extended to incumbents. They contend that doing so would freeze PEG support at current
contribution levels'without the possibility for future modification, which would result in either
substantially reduced PEG access facility support or decreased general fund monies.37. They also
contend that they would-Iose the 'ability to benefit from an affordable I-Net, which cable operators
can offer for no net :costS.38 LFAs also assert that I-Nets provide numerous benefits to the
community and are vital to government functions, and the Commission may not take any action

30 Indeed, the case l~w that shaped the Commission's interpretation of Section 622 in the First Report and
Order involved incumbent providers. See ge.nerallYFirst Report tind Order, 22 FCC Rcd at 5146-5151
(citing Robin Cable Systems v. City ofSierra Vista, 842 F.Supp. 380 (D. Ariz. 1993); Time Warner
Entertainment Co. 'v. Briggs,' 1993 WL 23710 {D. Mass 1993);·Birmingham Cable Comm. v. City of
Birmingham', 1989'WL 253850 (N.D. Ala. -1989); Cable TV Fund 14-A v. 'City ofNaperville, 1997 WL
433628 (N,.D. TIl. 1997); City ofl!owie, Maryland, 14 FCC Rcd. 7675 (Cable Service Bureau, 1999) as
clarified 14 FCC Rcd 9596 (Cable Services Bureau, 1999» In that regard, therefore, we have not made
entirely new pronouncements.but rather have recognized the state of existing law on point.

31 First Report and Order, 22 FCC Red at 5146-47. This finding, of course, does not apply to non-cable
franchise fee requirements, such as any lawful fees related to the provision of telecommunications services.

; , I ',' c' . '"

32 Such fees im:lude "processing fees, consultant fees, and attorney fees", and "application or processing
fees that exceed the reasonable cost ofprocessing the application, acceptance fees, free or discounted
services provided to an LFA, any requirem~nt. to lease or pu~chase equipment from an LFA at prices higher
than market value, and in-kind payments." First Report and Order, 22 FCC Rcd at 5148-49.

33 [d.

34 First Report and Order, 22 FCC R~d at 5150.

35 First Report and Order; 22 FCC Red at 5150-51.'

36 Charter Comments at 13; Comcast Comments at 3; Fiber-to-the-Home Council Comments at 3; NCTA
Comments at 17; RCN Reply Comments at 3.

37 Greater Metro Telecomm~njcations'Consortium et..al, Comments at 3; League of Minnesota Cities at 9;
NATO~Comments at 8, 15;-:Texas'Coautlon'for Utility Issues Comments at 17.

38 Greater Metro Telecommunications Consortium et. al Comments at 7.
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that would inbibit an LFA's ability to require.a cable operator to build an I~Net.39 LFAs further·
argue that some PEG and I-Net obligations are undertaken as \'oart. of a settl~ment agreement .
against.an operator, and these cpntracts cannot be invalidated. ;' .'. .

.' '. .
13. We determine that some of the findings related to PEG and I-Nets should apply to

incumbept providt1rs while others should not. Specifically, the finding, discussed above, that the
no~-:-capital costs of PEG.requirements must be offset from the cable operator's franchise fee
payments41 is applicable to incumbents because it was based upon our statutory interpretation of
Section 622 of the Act. Again, nothing in the language o~ structure of that provision distinguishes
between different classes ofproviders, and thus our interpretation applies to all providers. .
Similarly, both out·refusal to adopt standard terms for PEG channels for new entrants as well as
our refusal to. hold that it i.s per se .unreasonable for LFAs to require the payment of ongoing costs
to support PEG by new entrants. (so long as such support costs as applicable are subject to the.
franchise fee cap) apply to incumbents as well.42

. .' . '.

14~' We~,conclucie,however, thai other findings pertaining to ~;EG and I-Nets should not'
apply to incum'Qents. ,In part;icular, our findings that it would be uI1,l;easonable for an LFA to .
impese on a new entrant more burdensome.PEG 'carriage obligations than it has imposed upon the
incumbent caple oper.'Jtor and.th~~ it would be unreasonable (or an LFA to require a new entrant
to provide PEG support that is in excess of the incumbeQ~ ~a1?le operator's obligations, by",t;Peir
terms, do not provide relief for incumbents. Neither do we believe that we can similarly· ~;'

. conolude'that it vv..euld be per se unreasonable for an LFA to impose less burdensome PEG,
carriage Qbligations on a new entrant than jt has imposed ~n an incumbent caole operator or per
se unreasonablefor an LFA, to r~quire a new. enttantJo provide less PEG support than the . '.
incumbent cabJ¥ provider7' R~quiring an established incumbent operator to have a greater PEG
carriage,obligatiQli OJ; p;rC?>lide· gF~ater I,»EG support than a fledgling new entrant may very Well be
reasoqi!bl~ uI.1der_~e circumstances, ·and we see no statJItory-provision that categorically
pre,clu~es ~\l(~h. 'JIl approach.43 Finally,.in the First. Report and Order, we found that '~completely
duplic~tive PEG and I-Net requirement& imposed..by LFAs would be unreasonable," and that it
was unreasonable for an LFA to refuse to award a competitive franchise unless the applicant

. "
~ •• ;'._ :J •

3,9 A~ne k~nderR¢ply Cbriun~nlsa{3, 8; 'NATOA Reply Comments' at 9.
•• '1., 1', ' •. ' ., • t" ~. ... ..;. f • • .. I. •• • • I ~

• 40 Bur.nsviIIel&l}ga~ Tele.c9IIlP.1unication,s Commission et al Comments at 21; Anne Arundel Reply
Comments at 9. .

41 First Report and Order, 22,FCC Rcd at 5152.

42 See id. at 5152~5153.

4~ We not~ that in t~~ First Report and Order we found that a~ro rata cost sharing approach between
incumb.ents and new entrants is pet se reasonable. See id. at 5154. In doing so, we also cited Section
76.1505 of the GomxW~s~J:m's' ntles, wh!ch l'~qu.ires an Qpen ¥~.deo systefi1. operator to match an incumbent
cable operator's PEG obligatibns. Id. at n.396 (citing 47 C.F.R. § 76.1505(d». Under a matching
approach, the open video system operator and incqmbent cable operator lpake equal contributions. In a pro
rata cost sharing approach, the new entrant would maIce PEG contributions based on the ratio of its

. siJbscrib~r~hip as cO:iI'lp~ed t(> the incumbent operator"s s'ubscribership. While we did not find a matching
arrangelJ;u~,pt per se reasonable, we did not :find it per se unreasoiIabli:l either. Section 653(c)(2)(A.) of the
Act requwes that open vi4eo'system PEG 'obligations be "no greater or lesser" than obligations imposed on
incumbenfQpe];ator,s, but the-Act makes no such requirement with respect to new cable operator' entrants.
47 U.S.C. § 573(c)(2)(A).

7
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agrees to pay the face value of an I-Net that will not be constructed.44 The problems that these
two determinations were designed to address - the required construction of duplicative networks
and required payments in lieu of the constmction of a duplicative network - are issues -that face
competitive entrants, and it is not clear to us how these fmdings would be of practical relevance
to incumbents. We therefore do not apply them to incumbents at this time. However, incumbent
providers are free in the future to present the Commission with evidence that these findings are of
practical relevance to incumbents and therefore should be applied to them in an appropriate form.
When doing so, incumbent providers should identify the particular problems that applying some
variation of these findings to them would address.

15~ We disagree with comments arguing that any changes to the PEG structure means
that PEG support would be frozen at current contribution levels without the possibility for future
modification to reflect the,community's needs at that tiIne.45 Sections 611 and 626 provide a
process for requiring PEG carriage and determining a community's future cable-related needs and
interests. Section 626 requires that an LFA identify "future cable-related community needs and
interests" prior to the considetatiOIi of a franchise renewal proposal.46 Therefore, LFAs are to
evaluate their current and future PEG needs'at the time of an incumbent provider's renewal, and
are' allowed to request such PEG support from their providers, within the limits of the Act and the
Commission's statutory interpFetation. Our findings here and in the First Report and Order have
no beari~go~ these ~enewal requirements. .

16. ,Mixed-Use Networks~ The "Mixed-Use Networks" section ofthe First Report and
Ordf}r also applies equally. to 'incumbents atld new entrants. Consistent with their position on
other provisions, a number of commentersargtie that theConunission's mixed-use·Iietwork
fm'dings in the 'First Report and Order are based upon a statutory interpretation of Section
'602(7)(t),'and the statute"s failm.e to distinguish among differing providers requires that it
applies uniformly to alL47 LFAs argue<that the mixed-use findings presume the competitor is a
telecommumcations provider, and that the findings do not speak to an incumbent cable provider
that already is using its network to provide cable services.48

•

17. Because our findings on mixed-use networks in the First Report and Order
depended upon our statutory interpretation of Section 602. which does not distinguish between
incumbent providers and new elltI:aots, we agree that thl:? fmdings in this section should be
applicable to incumbent ptoviders.49 Specifically, we clarify that LFAs' jurisdiction under Title
VI over iiicumbents-'applies billy 'to the' provision of cable' services over cable systems50 and that

44 See First Report and Order, 22 PCC Rcd at 5154.

45 Greater Metro Telecommunications Consortium Comments at 3; NATOA et al Comments at 8..
46 '.' .

47 U.S.~. §"626(a)(1).

47 Charter:;Comnients'atT4;'Piber-to-the-Home Council Comments at 3; NCTA Comments at 3.

48 NATQA:Comme,nts'at 151 ,Philadelphia, PA Comments at 6.

4~ See supra.lJ[ 11. I:.q~se'finqJngs llf~~also.consistent with e~sting precedent. See In re Inquiry Concerning
High SI!fJetj A~es.s,ro the Internet Over Cable ,and Other Facilities, 17 FCC ~cd 4798,485'1 (2002)
("qabl~':"~d~m,p'ellar(ltPry~liuling"), rev~4, Qrand X ~ntemetServices v. FCC, 345 F.3d 1120 (9Ut Cir.
2o.~,~, reilll.d•.lj,C:TAv. Bra~d.x, .545 U.S. 997 (2Q05).

50 See Firs~ Rep()~ and Order, 22 FCC Rcd at 5155.
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an LFA, may not use its franchising authority to attempt to regulate non-cable services offered by
incumbent video providers.S1 For example, the provision of video services pursuant to a cable
franchise agreement does not provide a basis for customer service regulation by local law or
franchise agreement of a cable operator's entire network, or any services beyond cable services.52

18. Timing. The Commission tentatively concluded that the fmdings in the First.
Report and Order should apply to cable operators at the time of renewal:

[t]he findings in this Order should apply to cable operators that have
existing franchise agr:eements as they negotiate renewal of those agreements
with LFAs. We note that Section 611(a) states "A franchising authority may
establish requirements in a franchise with respect to the designation or use of
channel capacity for public, educational, or gov~mmenta1use" and'Section
622(a) provides "any cable operator may be required under the terms of any
franchise to pay a franchise fee." These. statutory provisions do not
distinguish between incumb.ents and new entrants or franchises issued to
incumbents versus franchises issued to new entrants.53

Many commenters ~greed with our tentative conclusion.54 However, some incumbent providers
argue that regulatory parity requires that the Commission extend the Fir'st Report and Order
immediately to incumbent providers, and not wait until renewal.55 Specifically, incumbent
providers argue that,some of the findings in the First Report and Order, including franchise fees,
PEGJI-Nets, and mix.ed use networks, were not made solely pursuant to Section 621, but also
other sections of the Act that are applicable to all operators, not just new entrants, and that those
provisions should be imn:feaiately applicable to all providers.56 Further, a small number of
incumbent competitive providers argue that to avoid penalizing.them for being the first to risk
competitive entry; the Order should be applicable to such "legacy" competitive providers
imm~diatelyor upon,entrance of a new competitive provider.57 They argue that if the,
Commission adopts the tentative conclusion to apply the decisions in the First Report and Order
at renewal; it is conceivable, where an in~~mb~nt's franchise is up for r~newalbefore a
com\letitive entrant'~ franchise, ~at a new competitive entrant and an incumbent would receive

, the regUlatory teliefof the-:First'Report and Order before the incumbent competitive provider.58

LFAs, by contrast, argue that if findings from the First Report and Order are found to be
applicable to incumbents; they;should be effective only at the time of renewal. These

. .

51 See First.Report and Order., 22 FCC Rcd at.5155.

52 See id.

53Id. at5r65.
• i ~. . •

54 Broadb~ndlServiee Provid~rs Association Comments at 3; Knology Comments at 3·4; National
Telecommunications Cooperative Association Reply Comments at 4,8; Qwest Reply Comments at 1; RCN
Comments at 2; Telecommun).cation$ Industry Association Comments at 1;·Verizon Comments at 10.

. ss Charier Comm~n~s,:at 3;5; c;:oIl}.cast Comments at 2; Discovery Institute Comments at 1; NCTA
Comments at 8; Tirile Warner CdIllIilimts at 7 . .

56 Charter Reply Comments at 3,8-10; Comcast Comments at 3,5; Fiber-to-the-Home Comments at 4-5;
NCTA Comments at 7-9, 15-l9; RCN Reply Comments at 3; Time Warner Comments at 4, 6;

57 Wid~OpenWest·Comments.at 3-4, RCN Comments at 8.

58 WideOpenWest Comments at 3-4.
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commenters argue that the Commission does not have the authority to void existing agreements,
and that to do so would violate LFAs' contractual rights.59 .

19. We believe that neither of the principal views expressed by commenters is entirely
correct. The statutory interpretations set forth above represent the Commission's view as to the
meaning of various statutory provisions, such as Section 622, and these interpretations are valid
immediately.60 We do not see, for example, how Section 622 could mean different things in
different sections of the country depending on when various incumbents' franchise agreements
come up for renewal. We recognize, however, that franchise agreements involve contractual
obligations and also note that some terms may have been implemented as part of a settlement
agreement regarding rate disputes or past perforinance·by the franchisee.61 As a result, we
believe that the facts and circumstances of each situation must be assessed on a case-by-case
basis under applicable law to determine whether our statutory interpretation should alter the
incumbent's existmg franGhise agreement. This Order should in no way be interpreted as giving
incumbents a unilateral right to breach their existing contractual obligations. 62 Instead, if an
incumbent asserts that the terms of its franchise should be amended as a result of this Order, we
encourage LFAs and incumbents to work cooperatively to address those issues.63

20. Most Favored Nations ("MFN") Clauses. The First Report and Order does not
have any effect on existingMFN .clauses.. In the.FNPRM, we sought comment on "what effect, if
any, the finding's in this.Order have- on:MFN·clauses that may be included in existing
franchises."~ While' provisions. differ, MFN clauses generally allow franchisees to adjust their
obligations if andwhen an LFA grants a competing provider any franchise' provisions that are
more favorable than ~he pfovisions in the incumbent's franchise agreement. Some providers state
that an inGumbent with existing MFN provisions should be able to amend its franchise to reflect
the requirements applicable to the new entrant, in order to encourage regulatory parity.65 Others
state that the proceeding should have no effect on MFN clauses, as they do not impose any
barriers to entry.66 They also argue that:MFN clauses are negotiated in order to adjust obligations

59 Fairfax County Gomments at 6-7; NATOA et al Comments at 15-16; Philadelphia Comments at 5.

60 I~ addition, pec~u~e these interpretations do not depend on SecQon 621(a)(1), they are also valid through
the nation. . - .

61 Anne Arundel R,ep.ly Co~ents at 9; BurnsvillelEagan Telecommuqications Commission et at
Comments at 21-22; NATOA et al Comments at 16; Verizon Comments at 11.

62 Additionally, nothing in this Order can be used as an independent basis for obtaining retrospective relief.

63 Should such efforts fail, we recognize that particular disputes eventually may make their way to court but
note that there are other means of addressing existing contract provisions. As further described below,
incumbent providers may pursue avenues for pre-renewal modifications, including contractual most
favored n~tien clauses~ which may allow franchisees to take advantage of the franchise provisions of new
competitive enttan'ts. See infra l]{ 20. See also Alcatel..Lucent Comments at 4; BSPA Comments at 6;
Comcast <::;ominents at 12; .League of Minnesota, Cities et at at·l0; NCTA Reply Comments at 18; NTCA
Reply Comments at 4. Partj.es may ·also make adjustments to franchise terms pursuant to compliance with
law.provisions within the franchise or contract Statutory relief is also available in the forin of the franchise
modification provision in Section 625 of the Act. See infra'Jr.II 21-22.

64 First Report and Order, 22 FCC,Rcd at 5165.

6S Alcatel':'Lucent Co~ents at-4-5; Comcast Comments at 3, 13; NCTA ~eply at 18; NTCA Reply at 4.

66 Comcast Comments at 13; Martin County, Florida Comments at 3.
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when a new competitor enters the market, and the Commission has no basis to interfere with
these contractual provisions.67 To the extent that the First Report and Order allows competitive
providers to enter markets with franchise provisions more favorable than those of the incumbent
provider, we expect that MFN clauses, pursuant to the. operation of their own design, will provide
some franchisees the option and.ability to change provisions of their existing agreements..
Ot~erwise,we do not believe that our First Report and Order has any effect on MFN clauses.

B. Other Issues

21. Franchise Modification. We agree with commenters that the mod.ification
provision of the Cable Act Will provide some franchisees the option and abilitY to change their
existing agree~ents. Section 625 of the Act provides that a cable operator may obtain a franchise
modification from all, LFA: (1) in the case of any requirements for facilities or equipment
(including PEG access) where.the provider can show that it is "commercially impracticable" to
co~ply with a requirement; or (2) in the case of any requirements for services, if the cable
operator demonstrates that the mix, quality, and level of services required by the franchise at the
time it was granted will be maintained after any proposed modification.68

22. Commeilter~argue that.i:Q.cumbents without an MFN provision should be allowed
to se~kmodi:ficatiop.,:through Sectio~ 625 when a co~petitor enters the franchise area.69 They
assert that the,<;:q~~~ioQ.~shouldfmd an incumbent's complianc~with more burd.ensome:

.franchise prov.f~i9ns.t~an ll.new'Gompetitor "commercially impracticable" because of the }!.

possibility of higher costs.70 Some LFAs and Verizon agree that Section 625 may be applicable
in some circumstances, provided that the incumbent can meet the commercially impracticable
test, but contend that there.should riot be an assumption that all providers can meet this test,71
NATOA argues that the Commission «:toes not have jurisdiction to construe or enforce this
provision under Section 625(b)(1), which provides for review of modification decisions in state or
federal,district court under Section 635, and that the Commission cannot issue any blanket
statements about modifications, as any determinations are fact specific, and cannot be shown
merely by the presence of a new competitor.72 We agree that the First Report and Order. and this
Order, to the extent applicable, can be taken into consideration if an incumbent seeks .
mQdification of a fr~chise when a competitor enters the franchise area, within the processes set
forth under Section 625. However, it is up to the incumbent to make to the relevant franchising
authority the requisite shovlinJ~.of "commercial impracticability.,m .. '

'.

67 Com~as~' Comments ~t 13-14; Ne~ Jersey Division of Rate Counsel at 6;·Anne Arundel et al Comments
at 4.

68 47 U.S.<;J., § 545(a)(l..)..

69 Alcatel-Luceilt Co:nu:nent~ a.t 6-7; Fiber-to-the..:Home Council Comments at 7.

}o·Id. '

71 'Greater Metro Telel<o)nmumeations' Consortium R~ply at 9; NATOA et al Reply at 12-13; NTCA Reply
, , . } , ..

at 4; Verizqn·Comri)ents'at 11. .
. .{", ,:., 1 ~t"" , 4" ,

72NATOA,etal RepJy a~ 12-t3.

. 73 Section"~25(f) silit~s;''For pU.FPosesOfthis section, the term 'commercially impracticable' means, with
.respecfto any rt;qirlftm:~!1t api~Hcabl~ to a cabie operator, that it is coinmercially impracticable for the
operator to comply with 'suchrequirement as a result of a change in conditions which is beyond the control
(continued...)
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. 23. Generally Accepted Accounting Principles. We decline to adopt a requirement that
an operator's gross income be determined under Generally Accepted Accounting Principles
("GAAP"). Time Warner asks the Commission to mandate that the calculation of an operator's
gross income under Section 622 be determined in accordance with GAAP}4 Time Warner argues
that the Commission has authority from Congress to mandate that unifonn federal standards be
used to govern franchise fee calculations.7s Some franchising authorities reject this assertion and
argue that GAAP will not produce the clarity and uniformity Time Warner is seeking, because
GAAP does not create rules but rather functions as a set of guidelines interpreted by
professionals?6 They also state that GAAP was established by the financial community to govern
disclosures to investors and stockholders, not to determine franchise fee payments, and these
differing purposes ~ay result in characterization of revenues that are not applicable to cable
operations.77 Finally, they argue this has nothing to do with competitive entrY, and a separate
NPRM must be issued to consider it.7s Given the paucity of comments on the m!itter, and
cont'licting information of the applicability of GAAP to the franchising process, we do not believe
that there is a sufficient record supporting the requested regUlation. We therefore decline to adopt
such a requirement here.

24. Fresh Look. We reject RCN's re~uest that we invoke the fresh look doctrine. The
fresh look doctrine is used to re-open contracts.' The Commission utilizes it sparingly, when it
is "necessary to promote consumer choice and eliminate barriers to competition."so RCN urges
the Commission to·.j,hvokeits "fresh look" doctrine to require that LFAs reconsider existing
franchises when a new entraIit enters the franchise area and,. in Iharkets where there is more than

(Continued from previous page)
of the operator and the nonoccurrence of which was a basic assumption on which the requirement was
based." 47 U.S.C. § 54S(t).

74 Time Warner Comments at 9-11.

7S Id. at 11.

76 Anne Arundel et.al. Reply.at 14.

77Id.

78 Ii; NATOA ~t al Reply at 10.

79 AT&TInc. and BellSouth Corporation, 22 FCC R~d 5662, 5773 (2007); Section 251 Unbundling
Obligations ofIncumbent Local Exchange Carriers, 18 FCC Red. 16978, 16991-92 (2003); In the Matter
ofDirect Access to the INI'EtsAT System, 14 FCC Red. 15703, 15751-15754 (1999)(a11 declining to
impose·~'ftesh look"). .

80 In the Matter ofDirect Access to the INI'ELSAT System, 14 FCC Red. 15703, 15752-54 (1999)
(deqlinjng,to iI11pose the fresh look doctrine because the Commission did "not believe it would be reasoned
decision-making to upset previo.us ,commitments freely entered into by all parties"). See also AT&TInc.
and BellSouth Corporation, 22 FCC Red 5662, 5773 (2007) (declining to adopt the "fresh look" doctrine
for failure to demonstrate the ability to use contracts for anti-competitive purposes); Section 251
Unbundling pbligations ofIncumbentLocal Exchange Carriers, 18 FCC Red. 16978, 17401-03 (2003)
(finding that the "fresh look" doctrine is not appropriate "because it would be unfair to both incumbent
LEes and other competitors, disruptive to the market place, and ultimately inconsistent with the public
interest," in part because.the·terms at issue "were established by a process ofbilateral negotiation or
m;b~trati?n, net &at'~ a.[\!l.bee(,l1Js~ ,th~~e was "not sufficient evidence, in t~s record, of abuse of market
power by,thejpcumbenr~Cs or ~ome other wrong that must pe retroactively address.ed here.'.'). But see n.
83 in.[r.a. . C

12



FCC 07·190

one franchised operator, when the-first existing franchise comes up for renewal.8! RCN suggests

that when anew provider files an application to provide service, the LFA should provide notice to
existing franchisees and allow them to terminate their franchise and negotiate a new one
reflecting the rules in the First Report ,and Order.82 Similarly, the Broadband Service Providers
Association asks that'if one cable operator in a competitive market is able to eliminate franchise
requirements deemed unlawful by the FirstReport tmd Order, other operators in that LFA should
be able to submit a renewal proposal at any time that would allow that operator to conform its
franchise to the rules in the First Report and Order. RCN argues that this proceeding is
consistent with other contex~swhere the' Commission adopted the fresh look doctrine, because the
entity holding the long-termeontracts has market power, that entity has exercised that-power to
create long term contracts to !'lock up" the market in a way that creates unreasonable barriers to
competition, and the contractual -obligations can be nullified without harm to the p~blic interest.83

25. We do not believe that it is necessary to invoke the fresh look doctrine here. As
indicated above, we beli~ve that any contractual issues arising from today's Order should be
decided on a case.!6y-case basis" The fresh look doctrme was developed to allow customers to
take advantage of competition, not to protect ineumbent service providers when competitors enter
the market. The case precedent is thus distinguishable ~rom tl?e circumstances addressed here.84

C.' Customer Service
,- 'lo'

. "26. We find"that the explicit statutory language of Section 632 of the'Act prohibits, the'
Commission's preemption"of state or local cable customer service laws that exceed the
Corrimission's·stan('(ards. The Comniission previously sought comment on-whether customer
service'requirements Should-be allowed'to vary greatly betweenjurisdictions;85 Commenters
urged the Commission to'-adopt a'number ofmles limiting LFA autherity to adopt local customer
service regulationsJ6 After reviewing-those comments, we sought additional comment on our
tentative, con~lusioh that Section 632(d)(2) of the Act prevents us from preempting state or local
customer service -laws' exceeding ComIriission standards, and allowsLFAs' and cable operators to
agree to more extensive oustomer service l'equit.ements,~?'.. .

. " '.~.~ .. " ~ . ,'.. ~ . ,

81 RCN Comments at 2.

82Id. at 8.

83 RcN Comments at 7; citing Expanded Interconnection with Local T~lephone Company Facilities, 8 FCC
Rcd 7341 (1993), and Competition in the Interstate Interexchange Marketplace, 7 FCC Rcd 2677 (1992).

84 The ftrst of these proceedi9-.gs allowed special access· pustomers to cancel contracts that were more than
three years in length, Expanded Interconnection with Local Telephone Company. Facilities, 8 FCC Rcd
7341. The second allowed cpstoJIlers to cancel certain 800 service contracts without termination liability.
Competition in tlie Inte,rstate lnterexchange Marketplace, 7 FCC Rcd 2677. '

85 Implementation ofSection:621(a)(1) ofthe Cab.le Communications Policy Act of1984 as. amended by the
Cable Television 'Consumer Protection and:CompetitionAct of1992, Notice ofProposed Rulemaking, 20
FCC Rcd 18581, 18588 (2005) ("Local Franchising NPRM").

86 First ReP9r:t and-:Qrder, 22 FCC Rcd at 5165.

87Id. at 5166.
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27. Section 632 of the Communications Act sets out the regulatory framework for
cable customer service.ss It authorizesLFAs to establish and enforce customer service
requirements and directs the Commission to establish standards by which cable operators may
fulfill these requirements. Specifically-, Section 632(d)(1) provides that "[n]othing in this title
shall be construed to prohibit any State or any franc;hising authority from enacting or enforcing
any consumer protection law, to the extent not specifically preempted by this title." Further,
Section 632(d)(2) states that

[n]othing in this title shall be construed toprevent the establishment or
enforceme.nt of any municipal law or regulation, or any State law, concerning
customer service that imposes customer service requirements that exceed the
standards set by the Commission under the section, or addresses matters not
addressed by the standards set by the Commission under this section.89

, .

The statute's explicit language makes clear that Commission standards are a floor for customer
serviceJe.quirement~, rather than a ceiling, and thus do not precluqe LFAs from adopting stricter'
customer servicerequirements.90

\ " .;~ .

. 28: In response to the FNPRM, some commenters ask that we clarify certain issues
surrounding customer service. 91 Verizon recognizes that while·LFAs have some discretion in the
crafting of customer service regulations, they argue that this discretion is limited by the language
of Section 632(d)(2)to cable custoJIler service issues.92

.They·urge theCommission.to plainly.
state that LFAs only have authOl:i.ty to regulate cable cust.omer service standards and that the
CommissjQn has th,~ authority to' preempt regulations that do not concern customer service for .
cable se~ice.93 .Th~y a,.'gUe tqat onerous regulations, as well as those unrelated to ,the pr~>vision
of cable services couched· as..customer servic~ rules~ should be preempted ·because they amount to
an unreasonable.burden under ~ection 621(a)(I).9~ They suggest that customer service.. .
requirements be limited to· those'general types of issues re~ognized in Section 632(b).9S That
provision authorizes the Conimi~sion to.'~~stabq,sh.standards by.which cable.operators can fulfill
their customer service requirements" including "(1) cable system office hours and telephone
availability; (2) installations, outages, and service calls; and (3) communications between the. .

88 47 U.S.C. § 552.
89 47 U.S.C. §552(d)(2).

90 Id.

~1 See, e.g., Verizon Comments at 2; AT&T Comments at 6; Qwest Comments at 4.

92 Verlzon CoQiIDents at 2..

93 Id. at 9. See AT&T CommenlS at 7; Qwest Comments at 4.

~4 Verizo.nCo~en~s at 3-5; AT&T Comments at 7. AT&T urges the Commission to read Section 632(d)
consistent·with,Secaoij 621(a)(1)'s prohibition against unreasonable refusals to grant additional .
competitive franchises.

9S [d. at 5.
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cable operator and subs~riber.,,96 They assert that requirements beyond these limited categories
impose unreasonable burdens on new entrants.97

29. Supporters of the Commission',s tentative conc1u~ion regarding Section 632(d)(2)
argue that the statute expressly authorizes the establishment and enforcement of local customer
service standards that go beyond tho~e delineated by the Commission. 98 They assert that the
unreas<mable refusal, language of Section 621(a)(1) has no application to customer service
standards under Section 632.99 In fact, they argue that the only way to read these sections·
together is to conclude that Congress intended that local customer serVice standards exceeding
Commission standards do not amount to an unr~asonable refusal. lOO

30.Npw entrants also take issue with the local character of customer service
requirements. AT&T cites difficulties cre~ted by disparate local standards and local data
reporting requirem~nts~d suggested the Commission adopt uniform customer service standards
becaus~ of the inefficiency inherent in varying standards.lol They argue that requiring-new
entrants to 'comply with these differing standards can be a potential barrier to entry}02 They
furtheJ;' argue that the imposition of local data collection requirements also poses a. barrier to .
entry.103 AT&T states that under their regional systems it is not currently possible to compile
their data on a franchise area basis.104 At minimum, they ask the Commission to allow regional
providers to demonstrate compliance with local standards through aggregate regional data-. los

, ~

31. ·.Given theexplic~t language of Section 632, we conclude that the Commission .
cannot preempt looal or state cabl~ cus~omer service requirements, nor can it. preVent LFAs and
cable operat~I.:oS from' agre~ing to more stringent standards. However, an LFA's ~l:1thority to
impleme9t custom~r·service i1;Iles under Section 632 is limited to the adopt~onof regulations that,
in fact, involve customer serVice matters and impose customer service requirements on the
provision of cable services.lOO For instance, LFAs cannot implement a "customer service" rule

96 47 Ut:S.C. §552(b).

97 Bm:iisvillelEagdn Telecominuniclitlons ComIilission et al Reply Comnients at 25; New Jersey Board of
Public Uti!~ties.€lo~eiits ap; Cit'X of-New York Comments.atS. . "

, ."~, , .' ' It:. :' '. '. j •• ~ i! '." • ,. • • '

98 See Atn;t!~ A!i~»dei <f...ou,nty.\e~ al ;ij~pl,y· C6inm"ents at 10; ~.i.IrI;~s.vjllel.,Eagan Telecommunications
ComInissii:>D.'l#,tdl ~~P}f~Qp'p'p~nts at 2-3; Fairfax Cou~ty Commi:lnt~ at.9; Lellgu~ ofMihn~sota Cities
Comments at 12;"NATOA.Rpply Comments at 23. . . -

, 99 See NATOA et al Reply Comments at 23; BurnsvillelEagan Telecommunications Commission et al
Reply Comments at 8-9. "

100 See NATQA et al Reply Comments at 23.

101 AT&T'Comments at 2. SfJe. also Verizon Comments at 3; Discovery Institute Comments at 4-5.

102 AT&T Comme",ts at~. See also Verizon Commen.ts at 8; Discovery Institute Comments at 4; RCN
Reply Comments at 6.' . ": ' .' ._

103 L~cal data collection' ;eeiuh-~~ents include requests from LFAs to provide data regarding various customer
servi9~:asp.~ts (~;g~~ni~ptQIy !Q.lltage'iogs for the franchise area, quarterly logs ofciJstomer service complaints
for the frai'tchise"area). ' .

104 AT&T Comments at 5. See Verizon Reply Comments at 3; RCN Reply Comments at 6.

lOS AIJ;'&.T~Comments" at ,5'-6. '..
106 ,"

47 U.S.C. § 552(d)(2).
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requiring a six percent franchise fee payment. Furthermore, it would constitute an \\nteasonab\e
refusal under Section 621(a)(1) for an LFA to make the grant of a competitive franchise
contingent upon a cable customer service requirement that does not, in fact, involve cable
customer service.107 While localities may have independent authority to impose customer service
requirements on a cable operator's non-cable activities, franchising authorities may not condition
the exercise of their video franchising authority on an operator's agreement to such non-cable
requirements because we interpret Section 632 to apply only to customer service'requirements
related to cable service.

32. Local franchise authorities maintain that Congress made a policy judgment when it
permitted individual franchising authorities to adopt local customer service standards, despite the
inconvenience it may pose to new entrant compli~ce.l08 They note that incumbents operating
regional networks ~ve complied with local data reporting requirements and other differing local
standards.109 They state that local data collection requirements also are consistent with Section
626 of the Act, wJrlch allows LFAs to take the quality of an operator's service-into account during
the franchise renewal process.I10 They argue that limiting local data collection, as AT&T
suggest~, would make it impossible for LFAs to-assess an operator's performance within their
respective communities.111

33. - The language of Section 632(d)(2) provides that, while the Commission may adopt
standards applicable to all cable operators, it may not prohibit LFAs from imposing requirements
that exceed those standards. 112 We.conclude, therefore, that we do not have 'authority to grant '
AT&T's request for unifoJ,lnlocaI customer service stand'lrds or data collection -requirements. In
sum, we find that the explicit statUtory language of Section 632 prohibits the Commission's
preemption of state or local cable customer serVice laws that exceed the CoIDIilission's staildards.

IV. PROCEDURAL MATTERS

34. Paperwork Reduction ActAnalysis. This d9cument does not contain new or
moqmed information 'eollectiQn reqqj.t"ements subject to the Pap~rwork Reduction Act of 1995
(PRA)" Pobl,ic;Law 104-13'; In addition, we note that there is nei new or modified 'linformatio'n
burden for smaH'busmess'conceEDs withfewer than 25 employees, II pursuant to the Small
Busin~ss~Pape~~i;'k R'elief Nct df2ei02, Public Law '107-198, see U.S.C: 3506(c)(4).

107 First R~port,and Order, 22 FCC Red at 5103.

108 Fairfax Co~nty Reply Comments at 10; Greater Metro Telecommunications Consortium Reply
Commen~s a~ 10; NATOA etal Comments at 17;~ewYork State Dept. of Publie Service Comments at 2.

109Burns~ineiEagan:relecommunie~tions Commission et al Re,ply Comments at 17-18; Greater Metro
Telecommunications ConsoFtium Reply C0inments at 10.

110 Fairfax ~ounty Reply,C~~ents.at lO'.

111 Fairfax County Reply Comments at 10; New York State Department ofPublic Service Comments, at 3.

112 See 47 U.S.C. § 552(d)(2).
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35. Final Regulatory Flexibility Analysis. As required by the Regulatory Flexibility
Act,113 the Commission has prepared a Final Regulatory Flexibility Analysis ("FRFA") relating to
this Report and Order. The FRFA is set forth in Appendix B.

36. Congressional Review Act. The Commission will send a copy of this Report and
Order in a report to be send to Congress and the Government Accountability Office pursuant to
the Congressional Review Act, see 5 U.S.C. § 801(a)(I)(A).

37. Additional Information. For additional information on this proceeding, please
contact Holly Saurer, Policy Division, Media Bureau at (202) 418-2120, or Brendan Murray, Policy
Division, Media Bureau at (202) 418-2120.

v. ORDERING CLAUSES

38. IT IS ORDERED that, pursuant to the authority co~tained in Sections 1, 2, 4(i),
303, 303r, 403, 40~, 602, 611, 621,622,625,626, and 632 ofthei:ommunications Act of 1934,
4TU.S.C §§ 151,152, 154(i), 303, 303(r), 403, 405,522,531,541,542,545,546, and 552, this
Repqrt and Order IS ADOPTED.

39. IT IS FURT.HER ORDERED that the Second Report and Order SHALL BJ.3
EFFECTNE 30 days after publication of the Second Report and Order. in the Federal Register.

40. IT IS FURTHER ORDERED that the Commission's Consumer and Governmental
Affairs Bureau, Reference-Information Center, SHALL SEND a copy of this Second Report and
Order, including the Final Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of
the Small-Business Administration.

41. IT IS FURTHER ORDERED that the Commission SHALL S.END a copy of this
Secon(J Report and Order in a report to be sent to Congress ~d the General Accounting Office
pursuant to the Congressional Review Act, see 5 U.S.C. § 801(a)(1)(A).

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary

113 See 5 U.S.C. § 604.
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APPENDIX

Final Regulatory Flexibility Act Analysis

1. As required by the Regulatory Flexibility Act of 1980, as amended ("RFA")114 an
Initial Regulatory Flexibility Analysis ("IRFA") was incorporated in the Further Notice of
Proposed Rulemaking ("FNPRM") to this proceeding.IIS The .commission sought written public
comment on the proposals in the FNPRM, including comment on the IRFA. The Commission
received one comment pn the IRFA. This Final Regulatory Flexibility Analysis ("FRFA")
confonns to theRFA.1l6

A. Need for, and Objectives of, the Second Report and Order

2, This Second Report and Order ("Order') adopts rules and provides guidance to
implement the fmdings in the First Report and Order dealing with Section 611 and Section 622 of
the Communications Act of 1934, as amended (the "Communications Act").1I? The First Report
and Order adopted rules in accordance with Section 621(a) of the Communications Act to prevent
Local Franchising Authorities ("LFAs") from creating unreasonable barriers to competitive entry.IIB
It roso provided clarificatiQUs of Section 611, restricting LFAs' authority to establish capacity and
support requirements' (or PEG channels,119 and Sectipn 622, setting limits on the franchise fees
LFAs may charge cable operators.120 Neither of these sections distinguishes between the treatmeJ;lt
of new entrants·and.incumbent cable operators.l2l The Commission extends these findings to
incumbent cable operators to furth~r the interrelated goals of enhanced cable competition and
accelerated-broadband depl~yment. The Commis~ion also fmds that it cannot preempt state <,lr local
customer service roles ex~eeding Commission. standards. .

B. Summary of Significant Issues Raised by Public Comments in Response to the
,,' IRF.! .

3,. .' Only.one cOIJ1II1~nter, the Local Gov.ennnent Lawyer's Roundtable, 'submitted a
COIlUJl.ent;:jJ1at speeifl~atly 'l;e$ppncled to the IRFA. The Local Goyernment Lawyer's_Roundta~l~
contends~:wa~ th.~,c,.otiimiss~on should issue a Iev.ised IRI:1A because of the erron.eous determination
that lth~ P~QPos.ed.jtiI1es woqld have a de minimis effect,on small governments..They argue that the

~ " . .. '!' - ",' :-•. r I J J

114 See 5 u.s.e.' § '603. The~A, see 5 U.S.C. § 601 - 612, haS been amended by the Small Business
Regulatory Enforcement Fairness Act of 1996 (SBREFA), Pub. L. No. 104-121, Title n, 110 Stat. 857
(1996).

lIS Implementation ofSection 621(aX1) ofthe Cable Communications Policy Act of1984,as amended by
the Cable Television Consumer Protection and Competition Act of1992,22 FCC Rcd 5101,5164 (2006)
("First Report and Order'). '

116 See .5 U.S.C. § 604.;

ll:7 47. U.S'.C. §'§' 531, 622..
. f' .. '. .t!-'. 'le' .

118 First,It~port. an.ij..,Ot::der, ~2,fCC Rcd at 5103.

119,47 U.S.C. § 531.

120 47 U.S~C: §~61~: "
.. '.' .. .1,

121-47 U.S:C. '§§\'531(a:), 622~~)
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Commission bas not given weight to the economic impact the rules will have on small
governments, including training and hiring concerns.

4. We disagree with the Local Government Lawyer's Roundtable's assertion that our
rules will have any more than a de minimis'effect on .small governments. LFAs today must review
and decide upon competitive and renewal cable franchise applications, and will continue to perform
that role. While the Local Government Lawyer's Roundtable expresses concern about additional
training thl:!-t may be necessary to understand these actions, and potential hiring of additional
personnel to accommodate the Order's requirements, we disagree that those steps will be necessary.
This Order simply extends existing requirements to apply to incumbent cable providers. LFAs
should be familiar with those existing requirements, and therefore should not need additional
training or personnel to iniglement the Order's requirements. Moreover, modifications made to the
franchising process that result from this proceeding further streamline the franchising process,
lessening the economic burdens placed upon LFAs. .

C. Description and Estimate of the N1;Imber ofSmall Entities to Which the Rules
Will Apply J

. 5. The RFA directs the Commission to provide a description of and, where feasible,
an estimate of the number of small:entities.that will be affected by the rules adopted herein.122 The
RFA generally defines the term "sinall entity" as' haVing the same meaning as the terms "small
business," :'smallorganization," aiId "small governmentjurisdiction.,,123 .In ,Rddition, the term
"small business" has the same meaning as·the temi "small business concern" under the Small
Business Act,l2f A sinall business concentis one which: (1) is independently owned and operated;
(2) is not dominant in its field of operation; and (3) satisfies any additional criteria established by
the Small Business Administration (SBA).l2S .

6. The rules adopted by this Order will streamline the local franchising proceSs by
adopting rules that provide guidance as to the applicability of prior findings in this proceeding to
inoamQents and-the limitations'on the Commission's authority regarding customer service
regulations. 'The Cpmmission lias detennined that the group of small entities directly affected by
the rilles adopted herein consists 'of small governmental entities (which, in some cases', may be
represented. in the 10cal·frajJ.ehising process hy not-far-profit enterprises). Therefore, in this FRFA,
we consider the impact-of the rules on small governmental entities. A description of such small
entities, ~ well a~ an estimate of the number of such small entities, is provided below.

122 5 U.S.C. § 603(b)(3).

1231d. § 601(6)

124 ld. § 601(3) (incorporating by reference the definition of "small business concern" in 15 U.S.C. § 632).
Pursuant to 5 U.S.C. § 601(3), the sGltutory definition of a small business applies "unless an agency, after
consultation with the Office of Advocacy of the Small Business Administration and after opportunity for
public comment, establishes one or more definitions of such term which are appropriate to ~e activities of
the agency and publishes such definition(s) in the Federal Register." 5 U.S.C. § 601(3).

125 15 U.SlC. § 632. Application of the statutory criteria ofdominance in its field of operation and
independence ate sO,metimes.difficult to apply in the context ofbroadcast television. Accordingly, the
Commission"s statfstical account oftelevision stations may be over-inclusive.
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7.· Small GovernmentalJurisdictions:. .The term "small govemmental,jurisdiction"

is defmed genetally as ~~govemments of cities, towns, townsb.\\)s, vi\\age~, ~c\\oo\ d\~tnct~, ot
special districts, with a population of less than fifty thousand.,,126 ,Census Bureau data for '2002
indicate that there were 87,525 local governmental jurisdictions in the United States.127 We
estimate that, of this total, 84,377 entities were "small governmental jurisdictions.,,128 Thus, we
estimate that most governmental jurisdictions are small.

8. Cable and Other Program Distribution. Th~ Census Bureau defmes this
category as follows: "This industry comprises establishments primarily engaged as third-party
distribution systems for broadcast programming. The establishments of this industry deliver
visual, aural, or textual programming r.eceived from cable networks, local television stations, or
radio networks to c.onsumers via cable or.qirect-to-home satellite systems on a subscription or fee
basis. These establish.ments do not generally ,originate programming material.,,129 The SB:A has
developed a small business size standard for Cable and Other Program Distribution, which is: all
such firms having $135 million or les~ in annual receipts.130 According to Census Bureau data
for 2002, there were a total of 1,191 fIrms in this category that operated for the entire year.131 Of
tIlls total, 1,087 fIrmS had annual receipts ofunder $10 million, and 43 firms had receipts of $10
million or more buUess tl!ap $25 million.132 Thus, under this size standard, the majority of fIrmS
can be considered small.-

',I>M>

9. Cable ,C;ompanies and.Systems. The CoIDIDj,ssion has also developed its .~wn
, small business size stan4ards, for the purpose of cable rate regulation. Under the Commission's
rules, a "small cable company" is one serving 400,000 or fewer subscribers, nationwideY~·,
Industry.data jndicate th~t; of 1,076 cable operators nationwide, an but eleven are smaIl under this
size standard.134 In addition, under the Commi,ssion' s rules, a "small system" is· a cable syst~m

126, 5 U~S.C. § 601(5).
-~

127 U..S:;. Census Bureau, Statistical Abstract of the United States: 2006, Section 8, page 272, Table 415.

128 "We assume that the villages, school districts, and special districts are small, and total 48,558. See u.s.
Census Btlreau, Statistical Abstract of the 'United States: 2006, section 8, page 273; Table 417. 'Por 2002;
Census Bureau data indicate- that 'the total number of county, municipal, and township governments
nationwide was,38,967, of which 35,819 were small~ [d.

1f9 U.S. Census'B~reau, 2002 NAICS Definitions, "517510 Cable and Other Program Distribution";
http://www.census.gov/epcdlh~cs02/deflNDEF517.HTM.

,.~ 130 19 C.F.R.. § ·12~.20.J, NAICS code 517510.

. .131 U.S. Cens~s.B~iel'lQ;. ?002 Ecoiloinic Census, Subject Series: Information, Table 4, Receipts Size of
Firths for'the Unit~(;fStales: 2002,'NAICS code 517510 (issued November 2005).

132 [d. An additional 61 firmS had annual receipts of $25 million or more:
. " ~".,,~!:,,-~. -

·!~3~,.47 C.RR.·'§·,:lQ~9Pll€~). ·'Eie·CoII)IIlission determined that this size stand~d equates approximately to a
size standard of $~100'Itiijf:ibn:or lel:ls in annQal revenues. [mplementatian ofSections ofthe 1992 Cable Act:
Ratf! Regulation, Sixth RepOJ)1: and Order and Eleventh Order on Reconsideration, 10 PCC Rcd 7393, 7408

',(1995).. .' \ _ . '. . " ..

134 These d~ta are derived from: RR Bowker, Broadcasting & Cable Yearbook 2006, "Top 25
Cable/Satellite Operators," pages A-8 & C-2 (data current as of June 30,2005); Warren Communications
News, Television & Cable Factbook 2006, "Ownership of Cable Systems in the United States," pages D
1805 to D-1857.·
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serving .15,000 or fewer subscribers.135 Industry data indicate that, of 7,208 systems nationwide,
6,139 s)'stems have under 10,000 subscribers, and an additional 379 systems have 10,000-19,999
subscribers. 136 Thus, under 'this second size standard, most cable systems are small.

10. Cable System Operators. The Communications Act of 1934, as amended, also
contains a size standard for small cable system operators, which is "a cable operator that. directly
or through an affiliate, serves in the aggregate fewer than 1 percent of all subscribers in the
United States and is not affiliated with any entity or entities whose gross annual revenues in the
aggregate·exceed ~250,OOO,OOO.,,137 The Commission has determined that an operator serving
fewer than 677,000 subscribers shall be deemed a small operator, if its annual revenues, when
combined with the total annual revenues of all its affiliates, do not exceed $250 million in the
aggregate.138 Industry data indicate that, of 1,076 cable operators nationwide, all but ten are small
under this size standard.139 We note, that the Commission neither requests nor collects
information on whether cable system operators are affiliated with entities whose gross annual
reve}lues exceed $250 million,14O and therefore we are unable to estimate more ~ccurately the
number of cable system operators that would qualify as small under this size standard.

11. Open Video Systems ("OVS"). In 1996, Congress established the open video
system framework, one of four statutorily recognized options for the provision of video
programming services by local exchange carriers ("LECs,,).141 The OVS framework provides
opportunities for the distribution of videoprogr~g other than through cable systems.
Because OVS operators provide subscription services,142 OVS falls within the SBA small
business size standard of Cable and Other Program Distribution Services, which consists of such
entities having $13.5 million or less in annual receipts.14? The Commission has' certified 25 OVS
operators, with so~enow providing service. Broadband service providers ("BSPs") are currently

135 47 C.F.R. § 76.901(c).

136 Warren Comm~nications News, Television &: Cable Factbook 200~, ·'U.S. Cable Systems by
Subscriber Size," page-F-2 (data current as Qf Oct. 2005). The data do not include. 718 systems for which
c~ass~fying data we~e not available.

137 47 U.S.C. § 543(m)(2); see 47 C.F.R. § 76.901(f) & nn. 1-3.

138 '47 C.F.R. § 76.901(f); see Public Notice, FCC Announces New Subscriber Count for the Definition of
Small Cable Operator, DA 01-158 (Cable Services BUreau, Jan. 24, 2001).

139 These data are derived from: RR Bowker, Broadcasting & Cable Yearbook 2006, "Top 25
Cabl~JSate1lite Operators," pp,.g~s A-8 & C-2 (data current as of June 30, 2005); Warren <;:ommunications
News, Television & Cable Factbook 2006, "Ownership of Cable Systems in the United States," pages 0
1805 to 0-1857.

140 T.he Commission does receive s,uch information on a case-by-case basis if a cable operator appeals a
local franchise authority1s finding that the operator does not qualify as a small cable operator pursuant to §
'76.901(f) ofthe·Conun:ission's niles. See 47 C.F.R. § 76.909(b)~

141 47 u.S.C: § 571(a)(3)-(4). See Annual Assessment of the Status of Competition in the Market for the
Delivery of Video Programming, Eleventh Annual Report, 20 FCC Rcd 2507, 2549 (2006) ("2006 Cable
Competition Repoti").
i42 i··..

.. ~e~ 47 V.S.C. § 573.

. 143 13 C.F.R. § 121.201, NAICS code 517510.
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the only significant holders of OVS certifications or local OVS franchises. l44 As of June, 2005,
BSPs served approximately 1.4 million subscribers, representing 1.5 percent of all MVPD
households.145 Affiliates of Residential'Communications Network, Inc. ("RCN"), which serves
about 371,000 subscribers as of June, 2005, is currently the largest BSP and 14th largest
MVPD.146 RCN received approval to operate OVS.systems in New York City, Boston,
Washington, D.C. and other-areas. The Commission does not have financial information
regarding the entities authorized to provide OVS, some of which may not yet be operational. We
thus believe that at least some of the OVS operators may qualify as small entities.

D. Description of Projected Reporting, Recordkeeping and Other Compliance
Requirements.

12. The rule .and guidance adopted in the Order will require a de minimus additional
reporting, record,keeping, an~ other compliance requirements. Local franchising authorities
("LfAs")';wiltcontinae to ]!>erform its role of reviewing and deciding upon competitive cable .
franchise applic~tions;'the roles adopted in this Order. will decrease-the procedural burdens faced by
LFAs. Since the.adopted mles do not apply until franchise renewat, there is no additional burden
beyond what.has been required during past renewals. Therefore, the roles adopted will not require
any additional special skills' beyond any already needed in the c~ble franchising context.

E. Steps Taken to Minimize Significant Impact on Small Entities, and Si~cant
Alternative ConSidered ,. -. . ;' ..

13. The RFA requires an agency to describe any significant alternatives that it has
considered in reaching its proposed approach, why fi?ay include the following four alternatives
(among others): (l)the establishment of differing compliance orreporting requirements or
timetables that take into account the resources available to small entities; (2) the clarification,
consolidation, or simplification of compliance or reporting requirements under the rule for small
entities; (3) the use of perfonnance, rather than design, standards; and (4) an exemption from
coverage of the role, or any part thereof, for small entities.147

• .

14. In the FNPRM, the Commission sought comment on the extension of its findings
tha~ do not-distinguish between new entrants and incumbents in the First Reportand Order to
inc1imbeIitsand its authority to do SO.148 The Commission also invited-comment on the effect, if
any, the [mdings 'in the First Report and Order had on most favored nation clauses in existing
franchises.149 Additionally, the Commission also sought comment on its tentative conclusion that it
cannot pret::mpt·state or 10caI customer service laws exceeding Cominission standards, nor can it

144 See 2006 Cable. Competition Report, 20 FCC Rcd at 2549. BSPs are newer firms that are building
'. state-of-the-art, fac;ilities-bas~d networks to provide video, voice, and data services over a single network.

145 See id. at 2507.

146' See 2@06 Cable Competition Report, 20 FCC Rcd at 2549. WideOpenWest is the second largest BSP
and 16th largest MVPD, with cable systems serving about 292,000 subscribers as of June, 2005. The third
largest BSP is Knology, serving approximately 170,800 subscribers as of June, 2005. [d.
147 5 U.S.C. § 6Q3(c)(1)-(c)(4).

148 First Report~nd Or~er, 22 FCC Rcd at 5164.

149 [d. at 5165.
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prevent LFAs and cable operators from agreeing to more stringent standards.ISO The Commission

tentatively concluded that any rules likely wouldhave at most ade minimis impact on small
governmental jurisdictions. and that the interrelated. high-priority federal communications policy

goals of enhanced cable competition and accelerated broadband deployment necessitated the
extension of its roles to incumbent cable providers. We agree with those tentative conclusions. and
we believe that the rules adopted in the Order will not impose a significant impact on any small
entity.

15. In the Order, we provide that the First Report and Order's findings resting upon
statutory provisions that do not distinguish between new entrants and incumbents should be
extended to incumbent cable operators at the time of franchise renewal. This will result in
decreasing the regulatory burdens on incumbent cable operators. We declined to impose the
findings of the First Report and Order immediately so that we do not unduly disrupt existing
contracts. As an alternative, we considered not extending the First Report and Order's roles to
incumbent cable operators at all. We conclude that the guidance we provide minimizes any adverse
·impact on.small entities because it clarifies the terms within which parties must negotiate, and
should prevent small entities from facing costly litigation over those terms.

Report to. Congress: The Comrnissi~n will send a copy of the Order, including this
FRFA, in a report to be sent to Congress pursuant to the Congressional Review ACt,IS1 In addition,
the Colllll1ission will send a copy of the Order, including the FRFA, to the Chief Counsel for .

. Advocacy of the Small Business Administration.: A copy of the Order and FRF,A. (or summaries
thereof) will also be published in the Federal Register. lS2 . .

ISO [d. a~ 5166.

151 See 5 U.S.C. § 801(a)(I)(A).

152 See id. § 604(b).
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Re: Implementation of Section 621(a)(1) of the Cable Communications Policy Act of 1984 as
amended by the Cable Television Consumer Protection and Competition Act of1992

fu our prior order in this docket, the Commission took action to remove regulatory
barriers to competition in the video marketplace by giving meaning to the words Congress wrote
in section 621 of the Cable Act. Our findings in that order only applied to new entrants. fu
today's item we find that some of the Commission's findings in that order apply equally to
incumbent providers as they do to new entrants. Given this, the order we adopt today takes action
to level the regulatory playing-field between these providers. It is important to emphasize that
today's order in no way gives incumbents a unilateral right to breach their existing contractual
obligations. As I have said before, I am committed to seeing that consumers are able to realize
the benefits of competition in the forms of better services and low~r prices. I hope that the
regulatory parity that we establish in this order helps to achieve this goal.

;5}.

24



,~

, "
FCC ()7-190-

STATEMENT OF
COMMISSIONER MICHAEL J. COPPS, DISSENTING

Re: Implementation ofSection 621(a)(1) of the Cable Communications Policy Act of1984 as
amended by the Cable Television Consumer Protection and Competition Act of1992

I strongly dissented last year when the Commission issued an order short-circuiting the
franchise negotiation process between new entrants into the video market and local governments.
Our decision that day found no justification in the record compiled in the proceeding, and it
struck me as violative of the basic principles of federalism and the statute Congress has given us.
In short, I found no rationale for the FCC to intrude into these negotiations.

I dissent to today's item because I believe the legal and factual justifications for this new
decision-concerning the negotiations between existing franchise holders and local
governments-are even weaker. And they are even more contrary to good government. If our
previous decision was a body blow to the principle of federalism, today's decision is the coup de
grace.

As I explained in my prior statement, the record before us at that time did not contain
sufficient granularity to convince me that the process for competitive entry into the video market
was fatally flawed. Nor could I find sufficient justification in the plain language of the statute for

.the FCC to insert itself into the franchise negotiation process. I instead read Congress's words as
indicating that negotiations should be conducted between companies and Local Franchise
Authorities, with legal disputes to be adjudicated by federal district courts.

I find today's Order to be even more intrusive into traditional prerogatives of local
franchising authorities than our prior Order, while simultaneously less persuasive about the
policy,or legal grounds for taking such a step. To begin with, I do not see any evidence in the
record ·~that ·existing franchise operators are facing meaningful competitive disadvantages or
barriers. And our decision today certainly does 'not have the virtue of introducing new
competition to the market. Rather, it addresses-and changes-an existing negotiation process.
that is respectful of the prInciples of federalism and that appears to be working well today. If it
ain't broke, why are we fixing it? '

My concern about'itoda,y~;s decision is not just philosophical. As the record indicates, one
possible \~Qnsequ~mce of,tbjs llew set ,of regulations may be.to deprive American consumers 'of
access to 'PEG chanBels th~t serve important community needs. Another effect may be to deprive
local government,s of. access to .I-Net facilities that support public safety and other important
government operations. Finally, this ,deCision opens the Commission to enormous legal risk.
Why incUr such results Iwhen Congress provided a workable process for incumbent video
providers and LFAs to negotiate' with each other for franchises, with recourse to federal district
courts if disagreements arose?

In conclusion, I certainly understand my colleagues' interest in establishing regulatory
parity between different ~ideo services providers. Parity is an important value and I generally
support it. But this is parity moving in the wrong direction. It is parity undercutting good policy;
parity denying generation~ of productive state and local relationships; and parity that will harm
consnmel'S, localities-' an:lil public safety, among others. It represents exactly the sort of

'unexpected-or at least iiunp.ublicized-consequences, that flow from our original mistaken
franchising deoision.. Though the genie is out of the bottle for now, I hope that at some point my
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coUeagl;les and I will consider removing the Commission from the field of local franchise
regulation-where we are not welcome and have no reason to be.

"
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Re: Implementation of Section 621(a)(l) of the Cable Communications Policy Act of 1984 as
amended by the Cable Television Consumer Protection and Competition Act of 1992

In the First Report and Order, I said that "the policy goals of [that] Order, to promote
competitive video offerings and broadband deployment, are laudable. But while I support these .
goals, [the] item goes out on a limb.in asserting federal authority to preempt local governments,
and then saws the limb off with a highly dubious legal and policy scheme that substitutes our
judgment as to what is reasonable for that of local officials - all in violation of the franchising
framework established in the Communications Act."

Today's Second'Report and Order picks up where the First Report and Order left 9ff,
providing further disruption, confusion and complication to the operation of the local franchising
process. Similar. to its predecessor order, the instant Order's attempt to provide -comparable
regulatory relief to incuIQbent .cable operators is arbitrary and capricious. Unlike the prior
decision, howeveJi, today's decision undermines the Commission's principal responsibility and
local governments' ability to ensure the safety and welfare of the American people.

While I understand the'need for regulatory parity, today's decision represents a "race to
bottom," an unraveling of important local protections set in motion by the Commission's prior
misguided decision-maIqng in the First Report and Order.-

In the Further Notice of Proposed Rulemaking that established the record for today's
Order, the Commission sought comment on what effect, if any, the fmdings in the First Report
and Order have on "most favored nation" (MFN) clauses in existing franchise agreements. Now,
in a cursory discussion wanting of serious analysi~, the Commission asserts that "we expect the
MFN clauses, pursuant to the operation of their own design, will provide some franchisees the
option anI! ability to chaqge provision of their existing agreements." The Commission simply
concludes that "·we do not believe that our First Report and Order has any effect on MFN
clauses." In the real world, this finding could not be further from the truth.

As I predicted, the First Report and Order, which purported to provide clarification with
respect to which franchise fees are permissible under the Communications Act, has in fact
muddled the regime and left communities, incumbent cable operators and new entrants with
conflicting views about funding and support for public, education and government (pEG)
facilities, - including local institutional networks (I-NETs). For example, while section
622(g)(2)(C) of the Communications Act excludes from the term "franchise fee" any "capital
costs which are required by the franchise to be incurred by the cable operator for public,
educational or governmental access facilities," the Commission has limited "capital costs" to
simply the costs associ~ted with the "construction of PEG access .facilities." But the
Communicati0ns ,¢\.ct defines "PEG access facilities" to mean channel capacity, facilities and
equipment. 47 U.S.C. §5Z2(16). Moreover, the legislative history of the 1984 Cable Act clearly
indicates that "any franchise requirement for the provision of services, facilities or equipment is
not,iIicluded as a 'fee.'"

Many local governments, however, receive payments from cable operators that are not
simply fot the censtruction of PEG studios, but also for the acquisition of equipment needed to
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produce PEG access programming. PEG facilities and access provide important resources to
thousands of communities across this country.

In terms of public safety, redundant or even duplicative I-NETs provides invaluable
homeland security and public health, safety and welfare functions in towns. cities. localities and
municipalities across America. It was my hope that the First Report and Order would not have
undermined these and other important local community resource needs. But it has because local
governments cannot require new entrants to provide I-NET support beyond that which has been
provided by the incumbent. The Commission effectively created a per se rule that freezes
PEGIINET funding support to what constituted as "adequate" many years ago when the
incumbent cable franchise was consummated.

In this post-911 era, the Commission's action is an unfortunate undermining of public,
safety, which could otherwise benefit from redundant communications networks. PEG capacity
and facilities are interconnected with local I-NETs and they provide local fIrst responders with
essential .public safety communication capabilities. When you couple the 'effects of the First
Report and Order with today's decision to leave MFN clauses in force - without any meaningful
analysis, the Commission has created a dangerous two-step, downward spiral. Step one: local
government cannot require more from the new entrant today than it required from the incumbent
provider years ago. Step tw.o: the incumbent providers can enforce the MFN clause to get the
same treatment as the new entrant. By adding bad decisions on top of one another, tlris
Commission has converted the entire cab~e franchise fees and PEGII-NET support regime into a
regulatory minefield for local governments, and that will likely impact the ability of local
governments to provide critical, state-of-the-art services when they matter most.

Accordingly, I dissent.
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Re: Implementation ofSection 621(a)(1) ofthe Cable Communications Policy Act of1984 as
amended by' the Cable Television Consumer Protection and Competition Act of1992

Today's item, like many we consider, requires a broader examination of Commission
principles, particularly the principle of regulatory parity. I was pleased that our original order
required us to consider this matter in a timely manner- within six months. I believe we must
ensure that our policies do. not unreasonably create asymmetry in the marketplace and if they do,
to promptly correct them. In this order, we continue down a path of deregulatory policies
designed to encourage market entry, innovation, and investment. Indeed, "encourage[ing] more
robust competition in the video marketplace" has long been a stated goal of the Commission as
well as a driving force behind the statutory language we interpret today.

Section 621(a)(1) of the Communications Act of 1934 states that franchising authorities
("LFAs") may not "unreasonably refuse to award" a competitive franchise to provide cable
service. I agree with our conclusion that we have the broad jurisdictional authority to interpret
this section of the Act and adopt rules to implement it. That is what expert agencies do everyday.
While it is up to the LFA and the MVPD to set the terms of the licensing agreements, lk.believe
the FCC has a role to play in protecting MVPDs against overly zealous and specifically. in this
case, unreasonable, terms. . .

I am pleased that today we clearly require that franchise fees be limited to those costs
actually associateq with providing video service. This ensures a more level playing field.

I am also pleased that we will include the costs of PEG requirements as part of the
operator's franchise fees. Public; Education, and Government access channels provide our
citizens with a window to view the work of their local government. We should do all we can to
encourage and support the MVPDs' efforts to provide those channels..

I hope that we will continue to implement policies that promote parity across platforms.
As new services and providers emerge, the FCC should seek to apply a light but equitable
regulatory touch to ensure fair competition for all participants.
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Today's Order will encourage fair and full competition among video service providers by
picking up where we· left off in our video franchise reform order released last spring. This Order
levels the playing field by extending to incumbent providers many of the de-regulatory benefits
we provided to new entrants in our First Report and Order. No governmental entities, including
those of us at the FCC, should have any thumb on the scale to give a regulatory advantage to any
competitor. The 'Order will provide regulatory certainty to market players, enhance video
competition, accelerate broadband deployment and produce lower rates for consumers.
Furthermore, as with the First Report and Order, I am confident that our action today is fully
supported by substantial legal authority.

. ...:
Thank you to the Chairman and thank you to the Bureau for your hard work on this item.
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